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cautious person’s belief that certain facts are probably true.”2 An example of probable cause 
would be an officer who can plainly see or smell contraband such as drugs or stolen merchan-
dise. Another example would be the admission of committing a crime. The terminology of 
“probable cause” is derived from the Fourth Amendment:

The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no warrants 
shall issue, but upon probable cause, supported by oath or affirmation, and partic-
ularly describing the place to be searched, and the persons or things to be seized.

The exact definition and parameters of what constitutes probable cause have evolved 
through numerous court decisions. Consider a motorist who is pulled over for speeding. Under 
what circumstances may a police officer have probable cause to search the vehicle? Often, 
when officers are suspicious of a person’s behavior, they may simply ask to search the car. 

When Joshua Paul Benjamin was questioned about suspected sex offenses, he gave 
law enforcement consent to search his house, where they discovered pornographic 
photographs and video of underage children being sexually assaulted. Under the rights 
granted by the courts and Constitution, a person may say no to such searches. It is 
unclear whether Joshua, who did not consult an attorney when questioned, recognized 
this right or opted to proceed nonetheless.

In order to conduct a search, officers must show probable cause (see Figure 6.1). In 1983, 
the Supreme Court ruled probable cause is established by “substantial chance” or a “fair prob-
ability” of illegal activity.3 The court determined that a reasonable person, in this case law 
enforcement, must believe “there is a fair probability that contraband or evidence of a crime 
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Figure 6.1  n  Probable Cause Continuum
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